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STATEMENT OF THE CASE 
This is an appeal from a judgment of the United 
States District Court for the Southern District of 
New York (Knapp, J.) entered on July 23, 1976 dismissing 


the amended complaint of plaintiffs Arroyo and McCormack 


after plaintiff é resented their 


filed pro se in 1972, 


plaintiffs--prisoner awaiting trial in the Manhattan 
House of Detention for Men (the Tombs) --sought 
damages and injunctive relief pursuant to 42 U. 
§1983 against Peter Schaefer, who was then the 
Warden-in-Command of t! 
their right to be f 2 from 
was violated when tear gas was 
direction on the 20 he Tombs where 
confined. Plaintiffs alleged that they had 
ted any institutional 1 
yet they were forced to remain in nearby locked cells, 
in a poorly ventilated jail, and endure the effects of 
the gas. 

When defendants moved for summary judgment** the 
Court appointed William E. Hellerstein, Legal Aid 


Society Prisoners' Rights Project, to represent the 


*The amended complaint filed for pl 
Dennis was dismissed for failure to 
has been taken from that judgment. 


**pefendants Originali a to dismiss — plaintiffs’ 


complaint for failure to state a claim, but amended their 
motion to move for summary judgment, at Fee before the 
Court defendant Schaefer's report to Commissioner Malcolm 
concerning the scare ahatne. This report was introduced 
St trial ac .bxhibit 3. 


plaintiffs. After receiving 


the Court denied defendants 


then amended their comp 

ants Commissioner of Correction 
Tombs Warden Arth Rubin (who 
Assistant Deputy 
Magner, Captains Kenneth Fergusc Constantine Mellon and 
Paul Feltman, Correction Off rs ep and Roy 
Schuh and institutional 
sought declaratory and 

* claim for damages be 

on July 12; 2976.**''On July 14, atter 
pleted presentation of their case, the 
defendants' motion to dismiss the amended complaint on 
the grounds that (1) plaintiffs were required to estab- 
lish malice i had not done so, and (2) plaintiffs had 
not established the individual liability of any one 


defendant. 


*No transcript was made of the Court's oral opinion. 


**Plaintiffs’® prayer for injun 

relief (and the concommitant im against cefendant 
Rubin, who was Sued only in his official capacity) 
was withdrawn prior to trial. 


STATEMENT OF FACTS 

Plaintiffs Arroyo and McCormack testified to the 
circumstances surrounding the use of tear gas by 
defendants 1 September 12, 1972 at the Manhattan House 
of Detention (Tombs). 

Shortly after the noon meal, 
on the fifth floor were confined to t for a 
"lock-in" period (T. 16, a correction officer 

nly opened t!} lo Hughes, an inmate 

was supposed to remain inside his cell throughout 

day for punitive reasons ("keer 
Mr. Hughes, who had been requesting a phone call and a 
pair of socks all morning, refused to lock back into 
his cell until he was given these things (T. 15). 
request was again denied by defendant Ferguson (T. 
and shortly thereafter about eight to ten other 
officers arrived on the floor, several wearing helmets 
with facemasks or gas masks and carrying clubs 
(T. 16, 121). When the detainees on the floor observed 
three or four of the officers enter the catwalk with a 


tear gas cannister, they requested that they be permit- 


ted to leave the area (T. 15-16, 128). Instead of 


* x . i 
*Numbers in parentheses preceded by "T" refer to pages 
of the transcript. 


acceding to this reques office 
discharge the tea gas i he direction of 
moved to avoid i nost simultaneous] 
other officers entered the gallery area and subdue 
Mr. Hughes (T. 17-18).** 
McCormack was approximately 

away from the gas when it was discharged; 
that the gas was sprayed in bursts 
Seconds amounting "all told {to] about 15 seconds 
worth” (T. 17). Plaintiff rroyo, whose cell was 
two to three fee I 1ere Hughes was when the 
’aS Sprayed at hin Stifi shi it was 
about three times anc me entered his cell 

After the gassing, plaintiff McCormack was 


and gasping (T. 18). Mr. Arroyo testified that 


eyes and skin were burning, he felt like he was choking 


and his nose was running (T. 114). Plaintiffs and the 


other fifth floor inmates pleaded again to be let out 


<<a aiteiunsetenntenatinanntinaasai 
*It was established through a report prepared by defen- 
dant Schaefer that defendant Ochman was the officer 
who discharged the gas (Ex. l, T. 142, 

**During the incident Hughes, who was about 5' 5" and 
weighed 120 pounds, threw a cup and dustpan at the 
onrushing officers (T. 18). 


of their cells and removed f 
their pleas were ignored by 


forced to remain in their cel 


minutes to two hours longer until the next regularly 


scheduled lockout period (T. lL! Even when 
released from their cells, they were 
leave the immediate area, 
nor were the section 
116).* 

Dr. Peter Schnall, an internist associated 
Montefiore Hospital and the Martin Luther Kj 
Center (T. 60, 61), who had experience in the treatment 
of individuals exposed to tear gas, te 
CN tear gas (the gas used upon plaintiffs 
a potent chemical (T. 66). When as little as 4 
of an ounce is discharged, the gas is extremely 
irritating to all moist membranes of the body~-~eyes, 
nose, throat and lining of the respiratory tree--and 
causes burning and tearing of the eyes and a burning 


Sensation in the chest (T. 66-67). Dr. Schnall stated: 


seers emnnnatcninaantataceas aaa 
* F ; * ~ 

Commissioner Malcolm confirmed that there were problems 
with the Tombs' ventilating system (T. 167). 


If you 

fired 

have des 

cern about in} 
frightening to 
like you can't 
asphyxiating, 
air if you get 
your lungs, anc 


(ft. 107). 
Because tear gas has cumulative toxic effect 
increases] with tim i essential 
exposed to 
The Department of Correc 
Commissioner Benjamin 
regards the use of tear 
it to be used only 
innocent inmates will be removed 
the gas is used 160, 162-163). 


Plaintiffs were unable to identify the officers who 


used the gas and who failed to heed their requests to be 


released from their cells (T. 121).** However, a report 


<costinasiiathantasniseiactiecaaupastiaamaniatiitiiaaiticaateuaanneeaiiatamunieannanntts 
*The lingering effects of the ga : lustrated by the 
fact that the officers who came c on the fifth 
floor at 4 P.M. wore gas masks 


**As previously noted, several of the officers who 
reported to the floor were wearing gas masks or face 
guards. 


Commanding 
defendants 
This report, introduced 


that defendant Roy 


Deputy Wardens, Cap 
Feltman, and correct 


Assistant 


to plaintiffs 

tional personnel were trained 

and the precautions necessary to ensure 

would not be used unnecessarily and that 

to the gas would be treated so as tO minimize 1 

(T. 144-148). Finally, plaintiffs put into evidence 


number of rules and regulations of the Department of 


*Plaintiffs 30 sued Deputy Warden Schaefe who had 
directed t } y his s 

(Ex. 5, 

although pr 

assist plai 


d 


or 
sail 
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correct 
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rules 


every! 
somebo: 
them i 

to protect 
If there 
there-- 


THE 
ne. ae 
have to 
negligence. 


MS aw TH 


i? « pe Fie | 7 


act and they a 


THE COURT: If that is the law you 
have a good reversal, because I'm not 
ruling) that; (i. 193) 


These positions stemmed from the Court's belief 
that plaintiffs were required to prove that defendants 
acted deliberately with the intent of violating their 
rights. In the Court's words 

ose ({W] hat the jury would have 

against any def fendant as to 
case was submitted was tha 
knowing he was doing wrong 


to a plaintiff, went ahead 
with respect to that plainti 


* 


He acted deliberately 


defendants [ 

That is malice as 

..eKnowingly an 3 
something he knew was wrong. 
the way I read i Unprovoked 
a prison guard, something of th 
Not just an error in judgment 


Thus, the Court rejected the notion that the 
Departmental regulation requiring members of the Depart- 
ment "to look after [ininates'] welfare” (T. 
could serve as the basis for the defendants' liability. 


I think you have to have proof (of) more 
than that in order to sue him. If you 
are suing the City or if this were a 
negligence action, that wouid be differ- 
ent. But you are saying that Captain 
Feltman deliberately deprived your 
clients of their constitutional rights, 


and I don't see that you have proved that 
(T. 188-89). 


* * 


I assume for the sake of argument that 
there is one villain in this crowd: Iwill 
assume for the sake of jes bomens that there 
was one fellow in this crowd who had an 
evil heart and who deiiberse y ref 
from opening this fellow's door. 
can't award a judgment against all 
On the theory that one of them was 
FOQLE (7. 1972). 


hy 
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At one point during the argument, the Court 


ze 


that the failure of the highest ranking officer on the 


scene to act could create a cause of action 

However, when it was pointed out that there were two 
Supervisory officers of equal rank present, the Court 
reversed itself, stating: 


You had two deputy wardens of equal 
authority, so you have no way of showing 
which one had the responsibility...Sup- 
pose the fact was that cne cf them was 
guilty as hell and the cther had nothing 
to do with it. They both had responsib- 
ility and one of them had an evil heart 
the other one had a good heart. There 
is no evidence before me of which 

(tT. 203). 


The Court summarized its ruling in the following terms 


»--({W)ith respect to the defendant 
Commissioner Benjamin Malcolm* and 
Warden Peter Schaefer, I dismiss on the 
ground that the requirements of Johnson 
v. Glick have not been complied with. 


PE ee Ee VAI RU Le at aus coe 
*NO appeal has been taken from the dismissal as to 
Commissioner Malcolm. 


As to the defendant Dr. Karp, I dismiss 
on the ground cai t there is no evidence 
that he knew 
in need of me 
fore, no ev 
give any plaintiff al attention, 
nor is there any eviden he had 
duties beyond civing medical beeen on 
to such persons whose 

to his attention. 


S1f£ was 
there- 
to 
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With respect to all othe 
the exception of Joseph 
no evidence, inigpnenete ra 
group ig may have 
either 1 something aia 
plaintiffs or who had 
something favorable to 
there is no evidence 
any of the several de 
such unlawful act or 
necessary act. 


I reject plain 


ene 
val Idgability can 
group absent some evic 
between them, which is 
nor proved in this case. 


That leaves the defendant Ochman 
shown to have handled the dust p 
from which the allegedly offendin« 
came. There is evidence which, i 
believed, that with respect to the 
tiff Arroyo gas emanating from th 
jector touched Arroyo. However, 
there is no evidence from which a jury 
could properly find that the defendant 
Ochman was guilty of anything more than an 
error in judgment, and that he was guilty 
of any act similar to the one described 

by Judge Friendly in the Johnson case as 

an unprovoked attack on a prisoner. I 

find that the evidence is he was con- 
fronted with a situation where it certainly 
was within the realm of judgment in that 
tear gas was necessary Or appropriate as 

to Hughes and certainly not a situation 


th We O-~ 


ee © 


where Ochmann ei hould be expected 
to or could have gone 
against tl! der fF his superiors to 
act in a situ 


Therefore, easons indicated, I 
dismiss the mplaint with exception to 
the plaintif 
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A. The Failure 
Plaintiffs from 
used upon another 
tion of Plaintiffs 


To sustain their burden of going forward in this 


action for damages pursuant to 42 U.S.C. §1983,* plain- 


tiffs were required to show that (1) the conduct com- 


plained of was done by some person(s) acting under color 


*42 U.S.C. §1983 reads as follows: 


Every person who, under color of any sta- 
tute, ordinance, regulation, custom or 
usage, of any State of Territory, subjects, 
or causes to be subjected, any citizen of 
the United States or other person within 
the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities 
secured by the Constitution and laws, shall 
be liable to the party injured in an action 
at law, suit in equity, or other proper 
proceeding for redress. 


of state law* and (: 


their constitutional rights. Monroe v. 


167 (1961). 

Housed in the Tombs because they were unab 
bail, plaintiffs were entitled to be treated 
"human baggage." 


for Men v. 


due process 
Geprived of 
extent than 
and the security of the j< 
(24 Cir, 1974); Beta) 
(2a Cir. i975). 
Here the evidence was that defendant 
deviated sharply from this basic standard. First of all, 
although the unruly inmate was of very slight build and 
at least eight officers were available to subdue him, 
aefendants employed a method--tear gas--which would in- 


evitably have some harmful impact upon innocent inmate 


bystanders locked in nearby cells (the request by plaintiffs 


ar annem 
+ * 


*Defendants, ctional employees ity of New 
York, plainly < sr color GE law Monroe Vv. 


Pape, supra. 


and others to be allowed to leave the area before the 
gas was used was ignored).* After the gassing, despite 


plaintiffs' obvious distress and pain**, the defendants 


again ignored plaintiffs' pleas to be let out of their 


cells. Even when released from their cells anywhere 


from 45 minutes to two hours later, piaintif 


allowed to leave the immediate vicinity, take showers or 


see a doctor.*** That plaintiffs' need for 
continued for some time is 
testimony about their sufferi 

y 


that several h after the gassing 
“4 


floor were wearing gas masks. 
The facts presented thus clearly evidenced a 
deprivation of plaintiffs’ 


not as inanimate objects but as hum 


eee cet hae cay 6 
It is noteworthy that several of the 


were offered to plaintiffs. 

**As Dr. Peter Schnall, an internist who testi 
the effects of tear gas, stated"...it is extr 
frightening to inhale tear gas. You feel lik 
breathe, that you are desparate for ai = 
fright and anxiety was undoubtedly heigh 
plaintiffs, unable to avoid the effects 
confined to locked cells. 


***Although defendant Karp, a physician, was present 
during the tear gassing, he made ne effort to assist 
plaintiffs. 


SC 


‘ 

suffering would be regarded as having some significance. 
Indeed, the District Court's ruling on the defendants' 
motion for summary judgment had held that plaintiffs' com- 
plaint stated a claim under §1983. 

Contrary to the Court's assertion in granting de- 
fendants' motion to dismiss at the close of plaintiffs 
case, proof of specific intent is not necessary to 
establish a defendant's liability under §1983. Monroe 

at 187. Rather, section 1983 
against the background of tort 
makes a man responsible for the natural consequences 
his actions". this reason, 
the plaintiff need not show malice or 
ill-will to prove his action under 
section 1983. All that is required 
is that he demonstrate state action 
which amounts to an actual deprivation 


of Constitutional rights or other 
rights guaranteed by law. Dowsey v. 


Wilkins, 467 F.24 1022, 1025 (Sth cir. 
1972). 


See also, Pierson v. Ray, 386 U.S. 547 (1967); Daniels v. 


Van DeVenter, 392 £.9d 29 (10th Cir. 1967); DeWitt ae 


Pail, 366 F.2d 682 (9th Cir. 1966). 

Nor is liability under §1983 restricted to acts of 
commission as the Court implied. Where the defendant is 
under some affirmative duty to act and yet fails to do 
so, he may be held responsible under §1983 where a viola- 


tion of plaintiff's constitutional rights has resulted. 


See, e.g. Williams v. Vincent, 508 F.2d 541, 

1974); Smith v. Ross, 482 F.2d 33 (6th Cir. 1973) (law 
enforcement officer can be liable under §1983 when by 
his inaction he fails to perform statutorily - imposed 
G@uty); Harris v. Chanclor, 537 F.2d 203, 206 (Sth Cir. 
1976) (supervisory official liable under §1983 if he 
refuses to intervene where his subordinates are beatin 
inmate in his presence); Byrd v. Brishke, 466 F.2d 6 
10-11 (7th Cir. 1972) (same responsibility exists 
non-supervisory officers present at scene 

punishment); Shannon v. Lester, 519 

1975) (refusal of prison authorities wi knowledge of 
inmate's injury to provide medical treatment may constitute 
violation of due process); Curtis v. Everette, 489 F.2d 
516 (3rd Cir. 1973). 

Here defendants, correctional employees of the City 
of New York,had the responsibility under Department of 
Correction rules for “the proper care and treatment of 
inmates" and were required to “look after (the inmates') 
welfare” (Ex 9, Rules 3.43; 5.5). It scarcely needs 
pointing out that in a jail setting where an inmate's 
ability to ensure his own protection is extremely limited, 


an officer's failure to act when necessary to protect an 


inmate from harm can have severe consequences. See Fitzke 


Vv. Shappell, 468 F.2d 1072 (6th Cir. 1972). 


As this Court has Ceclared, even "an isolated 
omission to act by a state prison guard" may suppo 
claim under §1983 where "recklessness, or at least 
deliberate indifference to the consequences of 


duct for those under his control and dependent upon 


him" is shown. Williams v. Vincent, supra, 508 F.2d at 


546. See also Waltenberg v. N.Y.C. Department of 
Correction, 376 F. Supp. 41, 44 (S.0.N.Y. 

(Gurfein, J.) (where prison officials put on notice of 
complained-of conditions, isior to remove pri- 
soner from floor containing tubercular inmates could 
subject officials to liability). 

In this case, defendants' deliberate indifference 
to plaintiffs' predicament is obvious. Both the 
officers' training and the manufacturer's literature 
indicated the potency of the tear gas being used on 
plaintiffs and each spelled out the precautions to be 
taken during and after its use. In addition, plain- 
tiffs and other inmates called out repeatedly to be 


released from their cells and the gas-laden tier, but 


to no avail. 


B. The proof presented by plaintiffs 
prima facie case against each defendan 


Plaintiffs sustained their burden 
as to each defendant.* Thus, although 
Schaefer was not present at the time the gas was dis- 
charged, he conceded that he had directed the actions 
taken by his subordinate (Ex. 5). This sharpiy distin- 
the instant case from Johnson 
F.2d 1028, 1034 (2d Cir.), cert. denied 
(1973) where the allegation was simpl 
Glick was in charge of the 
he had authorized the beating 


by a correction officer. See 


ne ate 
Mcmann 


aes 


400 F.2d 126, 134-35 (2d Cir. 1972); Martinez v. 


Mancusi, 443 F.2d 921, 924 (2d Cir. 1972) (warden had 
authorized officer's conduct); Fialkowski v. Shapp, 405 
FP. Supp. 946 (E.D. Pa. 1975). 

Assistant Deputy Wardens Magner and Sumowitz, the 


highest ranking officers present when the gas was used, 


clearly had a responsibility under Departmental Rules** 


i ee ee 
*In deciding the m8tion to dismiss, the Court is required 
to view the evidence in the light most favorable to plain- 
tiffs. Continental Ore Co. v. Union Carbide, 370 U.S. 

690 (1962). 


t#See Ex. 9, §3.40, 5.5. 


to see to it that innocent bystanders such 
were released from the area in which gas was u 
soon as Hughes was e See Restatement 
Torts §320 (1965); ross Torts, 
The fact that there were two officials of coequal 
authority in no way alters this conclusion,* 
tort law it is well-established that several 
may be liable to plaintiff where the tortious 
of each contributed to the resulting injury. 
Restatement of Torts, supra, §439; Prosser, Torts, 
§47 Pp. 297. Slater v. Mersereau, 64 N.Y. 138 (1876); 
Simmons v. Everson, 124 N.Y. 319 (1891). Likewise, when 
there is a common duty to exercise care to prevent a 
particular occurrence, and two or more defendants have 
failed to perform their obligation, each is liable. 
Prosser, Torts, §52, p. 315 (4th Ed. 1971). 

The remaining defendants, Ferguson, Mellon, Feltman, 
Ochmann and Schuh were also shown to have been present 


at the tear-gassing and yet did nothing to protect plain- 


tiffs from harm. Every officer of the Department is 


renee aeeeecnteseseneencsnteseunniass ARAN 


*In any event, defendant Magner apparently played a 
more active role in directing the operation against 
Mr. Hughes. 


charged with a duty of protecting the safety an welfare 
of the inmates in custody; as noted above, the fé that 
several officers had forsakenthis duty does not relieve 
each of them from liability for the resulting injuries. 
See Prosser, supra, §33, Pp. Non-supervisory officers 
are not insulated from liability for the reasonably 
foreseeable consequences of the neglect of their duty 
simply because supervisory officers are also present. 
Byrd v. ishke, 466 F.2d 6 nh Cis. 1972) .* 

Of course, had the District Court denied defendants' 
motion at the close of plaintiffs' case, 
would have had the opportunity 
cerning the good faith and reasonableness of his own 
actions. Where there are "reasonable grounds for the 
faction taken] at the time and in light of all the cir- 
cumstances, coupled with good faith belief" liability 


does not attach. Scheuer v. Rhodes, 416 U.S. 232 


However, upon the record before this Court plaintiffs 


clearly established a prima facie case, and the dismissal 


= 


senescent CAN eLaCetaN 
*pr. Karp,as the institutional physician who saw the gas 
being used, and who must be presumed as a medical expert 
employed in a correctional facility to have known some- 
thing about the hazards of tear gas, had the duty to in- 
quire as to plaintiffs’ condition and see that appropriate 
assistance was offered any detainee who had been gassed 
along with Hughes. 


of their complaint should be reversed. 
Any other result in this case would 
weaken the righ ) re-trial detainees 
from harm* and to be orded the care and dignity 
to them as unco citi ‘ It would 
against public 
indifference to plainti s' safety, on the 
the presence of several officers vitiated 
each to protect plai 
As this Court 
F.2d at 342, 
than two h 
Sevan this ious interval 
commitment id 1e trial 
ought to be used with the utmos 
ity, and neither 2 loaded w 
fetters or su rcted to other 


than such as are solutely req 
for the purposes of confinement 


’ a 


* * 


4 Blackstone, Commentaries 300. 


' conduct 


Plaintiffs' evidence indicated that defendants 
fell woefully short of this standard. Since plaintiffs 


established a prima facie case of denial of their rights 


*n.¥. State Association fc Retarded Child 


Rockefeller, 357 F. Supp. 753, 764 (EDNY, 


under the due 


CONCLUSION 
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